
 

NEW YORK BILL TEXT 
  
AN ACT to amend the labor law, in relation to enacting the New York state worker 
adjustment and retraining notification (WARN) act 
 

TEXT: 
  
    THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND ASSEMBLY,  
DO ENACT AS FOLLOWS: 
 
    Section 1. The labor law is amended by adding a new section 598 to read as 
follows: 
 
  Section 598. EFFECT OF PAYMENTS FOR FAILURE TO PROVIDE NOTICE OF A FACILITY 
CLOSURE. PAYMENTS TO AN EMPLOYEE UNDER ARTICLE TWENTY-FIVE-A OF THIS CHAPTER BY AN 
EMPLOYER WHO HAS FAILED TO PROVIDE THE ADVANCE NOTICE OF A FACILITY CLOSURE 
REQUIRED BY SUCH ARTICLE OR THE FEDERAL WORKER ADJUSTMENT AND RETRAINING 
NOTIFICATION ACT (29 U.S.C. SEC. 1201 ET SEQ.) OR AMENDMENTS THERETO, SHALL NOT BE 
CONSTRUED AS REMUNERATION UNDER THIS ARTICLE. UNEMPLOYMENT INSURANCE BENEFITS MAY 
NOT BE DENIED OR REDUCED BECAUSE OF THE RECEIPT OF PAYMENTS RELATED TO AN 
EMPLOYER'S VIOLATION OF ARTICLE TWENTY-FIVE-A OF THIS CHAPTER OR THE FEDERAL WORKER 
ADJUSTMENT AND RETRAINING NOTIFICATION ACT.  
 
    Section 2. The labor law is amended by adding a new article 25-A to read as 
follows: 
 
  ARTICLE 25-A  
 
  NEW YORK STATE WORKER ADJUSTMENT  
     AND RETRAINING NOTIFICATION ACT  
 
  SECTION 860. SHORT TITLE. 860-A.  DEFINITIONS. 860-B. NOTICE. 860-C. EXCEPTIONS. 
860-D. EXTENSION OF MASS LAYOFF PERIOD. 860-E. DETERMINATIONS WITH RESPECT TO 
EMPLOYMENT LOSS. 860-F.  POWERS OF THE COMMISSIONER. 860-G. VIOLATION; LIABILITY. 
860-H. CIVIL PENALTY. 860-I. OTHER RIGHTS.  
 
  Section 860. SHORT TITLE. THIS ARTICLE SHALL BE KNOWN AND MAY BE CITED AS THE 
'NEW YORK STATE WORKER ADJUSTMENT AND RETRAINING NOTIFICATION ACT'.  
 
  Section 860-A. DEFINITIONS. AS USED IN THIS ARTICLE, THE FOLLOWING TERMS SHALL 
HAVE THE FOLLOWING MEANINGS:  
 
  1. 'AFFECTED EMPLOYEES' MEANS EMPLOYEES WHO MAY REASONABLY BE EXPECTED TO 
EXPERIENCE AN EMPLOYMENT LOSS AS A CONSEQUENCE OF A PROPOSED PLANT CLOSING OR MASS 
LAYOFF BY THEIR EMPLOYER.  
 
  2. 'EMPLOYMENT LOSS' MEANS:  
 
  (A) AN EMPLOYMENT TERMINATION, OTHER THAN A DISCHARGE FOR CAUSE, VOLUNTARY 
DEPARTURE, OR RETIREMENT;  



 

 
  (B) A MASS LAYOFF EXCEEDING SIX MONTHS;  
 
  (C) A REDUCTION IN HOURS OF WORK OF MORE THAN FIFTY PERCENT DURING EACH MONTH OF 
ANY CONSECUTIVE SIX-MONTH PERIOD.  
 
  'EMPLOYMENT LOSS' SHALL NOT RESULT UNDER CIRCUMSTANCES WHERE A PLANT CLOSING OR 
MASS LAYOFF IS THE RESULT OF THE RELOCATION OR CONSOLIDATION OF PART OR ALL OF THE 
EMPLOYER'S BUSINESS AND, BEFORE THE CLOSING OR MASS LAYOFF, THE EMPLOYER OFFERS TO 
TRANSFER THE EMPLOYEE TO A DIFFERENT SITE OF EMPLOYMENT WITHIN A REASONABLE 
COMMUTING DISTANCE WITH NO MORE THAN A SIX-MONTH BREAK IN EMPLOYMENT, OR THE 
EMPLOYER OFFERS TO TRANSFER THE EMPLOYEE TO ANY OTHER SITE OF EMPLOYMENT, 
REGARDLESS OF DISTANCE, WITH NO MORE THAN A SIX-MONTH BREAK IN EMPLOYMENT, AND THE 
EMPLOYEE ACCEPTS WITHIN THIRTY DAYS OF THE OFFER OR OF THE CLOSING OR MASS LAYOFF, 
WHICHEVER IS LATER.  
 
  3. 'EMPLOYER' MEANS ANY BUSINESS ENTERPRISE THAT EMPLOYS FIFTY OR MORE EMPLOYEES, 
EXCLUDING PART-TIME EMPLOYEES, OR FIFTY OR MORE EMPLOYEES THAT WORK IN THE 
AGGREGATE AT LEAST TWO THOUSAND HOURS PER WEEK. 'EMPLOYER' SHALL NOT INCLUDE THE 
FEDERAL OR STATE GOVERNMENT OR ANY OF THEIR POLITICAL SUBDIVISIONS, INCLUDING ANY 
UNIT OF LOCAL GOVERNMENT OR ANY SCHOOL DISTRICT.  
 
  4. 'MASS LAYOFF' MEANS A REDUCTION IN FORCE WHICH:  
 
  (A) IS NOT THE RESULT OF A PLANT CLOSING; AND  
 
  (B) RESULTS IN AN EMPLOYMENT LOSS AT A SINGLE SITE OF EMPLOYMENT DURING ANY 
THIRTY-DAY PERIOD FOR:  
 
  (I) AT LEAST THIRTY-THREE PERCENT OF THE EMPLOYEES (EXCLUDING PART-TIME 
EMPLOYEES); AND  
 
  (II) AT LEAST TWENTY-FIVE EMPLOYEES (EXCLUDING PART-TIME EMPLOYEES); OR  
 
  (III) AT LEAST TWO HUNDRED FIFTY EMPLOYEES (EXCLUDING PART-TIME EMPLOYEES).  
 
  5. 'PART-TIME EMPLOYEE' MEANS AN EMPLOYEE WHO IS EMPLOYED FOR AN AVERAGE OF FEWER 
THAN TWENTY HOURS PER WEEK OR WHO HAS BEEN EMPLOYED FOR FEWER THAN SIX OF THE 
TWELVE MONTHS PRECEDING THE DATE ON WHICH NOTICE IS REQUIRED.  
 
  6. 'PLANT CLOSING' MEANS THE PERMANENT OR TEMPORARY SHUTDOWN OF A SINGLE SITE OF 
EMPLOYMENT, OR ONE OR MORE FACILITIES OR OPERATING UNITS WITHIN A SINGLE SITE OF 
EMPLOYMENT, IF THE SHUTDOWN RESULTS IN AN EMPLOYMENT LOSS AT THE SINGLE SITE OF 
EMPLOYMENT DURING ANY THIRTY-DAY PERIOD FOR TWENTY-FIVE OR MORE EMPLOYEES (OTHER 
THAN PART-TIME EMPLOYEES) .  
 
  7. 'REPRESENTATIVE' MEANS AN EXCLUSIVE REPRESENTATIVE WITHIN THE MEANING OF 
SECTION 9(A) OR 8(F) OF THE NATIONAL LABOR RELATIONS ACT (29 U.S.C. 159(A), 158(F)) 
OR SECTION 2 OF THE RAILWAY LABOR ACT (45 U.S.C. 152).  
 



 

  8. 'RELOCATION' MEANS THE REMOVAL OF ALL OR SUBSTANTIALLY ALL OF THE INDUSTRIAL 
OR COMMERCIAL OPERATIONS OF AN EMPLOYER TO A DIFFERENT LOCATION FIFTY MILES OR MORE 
AWAY.  
 
  Section 860-B. NOTICE. 1. AN EMPLOYER MAY NOT ORDER A MASS LAYOFF, RELOCATION, OR 
EMPLOYMENT LOSS, UNLESS, AT LEAST NINETY DAYS BEFORE THE ORDER TAKES EFFECT, THE 
EMPLOYER GIVES WRITTEN NOTICE OF THE ORDER TO THE FOLLOWING:  
 
  (A) AFFECTED EMPLOYEES AND THE REPRESENTATIVES OF AFFECTED EMPLOYEES;  
 
  (B) THE DEPARTMENT; AND  
 
  (C) THE LOCAL WORKFORCE INVESTMENT BOARDS ESTABLISHED PURSUANT TO THE FEDERAL 
WORKFORCE INVESTMENT ACT (P.L. 105-220) FOR THE LOCALITY IN WHICH THE MASS LAYOFF, 
RELOCATION, OR EMPLOYMENT LOSS WILL OCCUR.  
 
  2. AN EMPLOYER REQUIRED TO GIVE NOTICE OF ANY MASS LAYOFF, RELOCATION, OR 
EMPLOYMENT LOSS UNDER THIS ARTICLE SHALL INCLUDE IN ITS NOTICE THE ELEMENTS 
REQUIRED BY THE FEDERAL WORKER ADJUSTMENT AND RETRAINING NOTIFICATION ACT (29 
U.S.C. 2101 ET SEQ.).  
 
  3. NOTWITHSTANDING THE REQUIREMENTS OF SUBDIVISION ONE OF THIS SECTION, AN 
EMPLOYER IS NOT REQUIRED TO PROVIDE NOTICE IF A MASS LAYOFF, RELOCATION, OR 
EMPLOYMENT LOSS IS NECESSITATED BY A PHYSICAL CALAMITY OR AN ACT OF TERRORISM OR 
WAR.  
 
  4. THE MAILING OF NOTICE TO AN EMPLOYEE'S LAST KNOWN ADDRESS BY EITHER FIRST 
CLASS OR CERTIFIED MAIL OR THE INCLUSION OF NOTICE IN AN EMPLOYEE' S PAYCHECK SHALL 
BE CONSIDERED ACCEPTABLE METHODS FOR FULFILLMENT OF THE EMPLOYER'S OBLIGATION TO 
GIVE NOTICE TO EACH AFFECTED EMPLOYEE UNDER THIS ARTICLE.  
 
  5. IN THE CASE OF A SALE OF PART OR ALL OF AN EMPLOYER'S BUSINESS, THE SELLER 
SHALL BE RESPONSIBLE FOR PROVIDING NOTICE FOR ANY PLANT CLOSING OR MASS LAYOFF IN 
ACCORDANCE WITH THIS SECTION, UP TO AND INCLUDING THE EFFECTIVE DATE OF THE SALE. 
AFTER THE EFFECTIVE DATE OF THE SALE OF PART OR ALL OF AN EMPLOYER'S BUSINESS, THE 
PURCHASER SHALL BE RESPONSIBLE FOR PROVIDING NOTICE FOR ANY PLANT CLOSING OR MASS 
LAYOFF IN ACCORDANCE WITH THIS SECTION. NOTWITHSTANDING ANY OTHER PROVISION OF THIS 
ARTICLE, ANY PERSON WHO IS AN EMPLOYEE OF THE SELLER AS OF THE EFFECTIVE DATE OF 
THE SALE SHALL BE CONSIDERED AN EMPLOYEE OF THE PURCHASER IMMEDIATELY AFTER THE 
EFFECTIVE DATE OF THE SALE.  
 
  6. NOTHING SET FORTH HEREIN SHALL BE READ TO ABRIDGE, ABROGATE, OR RESTRICT THE 
RIGHT OF ANY STATE OR LOCAL ENTITY TO REQUIRE AN EMPLOYER THAT IS RECEIVING STATE 
OR LOCAL ECONOMIC DEVELOPMENT INCENTIVES FOR DOING OR CONTINUING TO DO BUSINESS IN 
THIS STATE FROM BEING REQUIRED TO PROVIDE ADDITIONAL OR EARLIER NOTICE AS A 
CONDITION FOR THE RECEIPT OF SUCH INCENTIVES.  
 
  7. NOTHING SET FORTH HEREIN SHALL BE READ TO PREVENT AN EMPLOYER WHO IS NOT 
REQUIRED TO COMPLY WITH THE NOTICE REQUIREMENTS OF THIS SECTION, TO THE EXTENT 
POSSIBLE, TO PROVIDE NOTICE TO ITS EMPLOYEES ABOUT A PROPOSAL TO CLOSE A PLANT OR 



 

PERMANENTLY REDUCE ITS WORKFORCE.  
 
  8. CALENDAR DAYS. ALL REFERENCES IN THIS ARTICLE TO 'DAYS' SHALL BE DEEMED TO 
MEAN CALENDAR DAYS.  
 
  Section 860-C. EXCEPTIONS. 1. IN THE CASE OF A PLANT CLOSING, AN EMPLOYER IS NOT 
REQUIRED TO COMPLY WITH THE NOTICE REQUIREMENT IN SUBDIVISION ONE OF SECTION EIGHT 
HUNDRED SIXTY-B OF THIS ARTICLE IF:  
 
  (A)(I) AT THE TIME THE NOTICE WOULD HAVE BEEN REQUIRED, THE EMPLOYER WAS ACTIVELY 
SEEKING CAPITAL OR BUSINESS; AND  
 
  (II) THE CAPITAL OR BUSINESS SOUGHT, IF OBTAINED, WOULD HAVE ENABLED THE EMPLOYER 
TO AVOID OR POSTPONE THE RELOCATION OR TERMINATION; AND  
 
  (III) THE EMPLOYER REASONABLY AND IN GOOD FAITH BELIEVED THAT GIVING THE NOTICE 
REQUIRED BY SUBDIVISION ONE OF SECTION EIGHT HUNDRED SIXTY-B OF THIS ARTICLE WOULD 
HAVE PRECLUDED THE EMPLOYER FROM OBTAINING THE NEEDED CAPITAL OR BUSINESS;  
 
  (B) THE NEED FOR A NOTICE WAS NOT REASONABLY FORESEEABLE AT THE TIME THE NOTICE 
WOULD HAVE BEEN REQUIRED;  
 
  (C) THE PLANT CLOSING IS OF A TEMPORARY FACILITY OR THE PLANT CLOSING OR MASS 
LAYOFF IS THE RESULT OF THE COMPLETION OF A PARTICULAR PROJECT OR UNDERTAKING, AND 
THE AFFECTED EMPLOYEES WERE HIRED WITH THE UNDERSTANDING THAT THEIR EMPLOYMENT WAS 
LIMITED TO THE DURATION OF THE FACILITY OR PROJECT OR UNDERTAKING;  
 
  (D) THE PLANT CLOSING OR MASS LAYOFF IS DUE TO ANY FORM OF NATURAL DISASTER, SUCH 
AS A FLOOD, EARTHQUAKE, OR DROUGHT; OR  
 
  (E) THE CLOSING OR MASS LAYOFF CONSTITUTES A STRIKE OR CONSTITUTES A LOCKOUT NOT 
INTENDED TO EVADE THE REQUIREMENTS OF THIS ARTICLE. NOTHING IN THIS ARTICLE SHALL 
REQUIRE AN EMPLOYER TO SERVE WRITTEN NOTICE WHEN PERMANENTLY REPLACING A PERSON WHO 
IS DEEMED TO BE AN ECONOMIC STRIKER UNDER THE NATIONAL LABOR RELATIONS ACT (29 
U.S.C. 151 ET SEQ.). NOTHING IN THIS ARTICLE SHALL BE DEEMED TO VALIDATE OR 
INVALIDATE ANY JUDICIAL OR ADMINISTRATIVE RULING RELATING TO THE HIRING OF 
PERMANENT REPLACEMENTS FOR ECONOMIC STRIKERS UNDER THE NATIONAL LABOR RELATIONS 
ACT.  
 
  2. AN EMPLOYER UNABLE TO PROVIDE THE NOTICE OTHERWISE REQUIRED BY THIS ARTICLE IN 
A TIMELY FASHION AS A RESULT OF CIRCUMSTANCES DESCRIBED IN SUBDIVISION ONE OF THIS 
SECTION, SHALL PROVIDE AS MUCH NOTICE AS IS PRACTICABLE AND AT THAT TIME SHALL 
PROVIDE A BRIEF STATEMENT OF THE BASIS FOR REDUCING THE NOTIFICATION PERIOD.  
 
  Section 860-D. EXTENSION OF MASS LAYOFF PERIOD. A MASS LAYOFF OF MORE THAN SIX 
MONTHS WHICH, AT ITS OUTSET, WAS ANNOUNCED TO BE A MASS LAYOFF OF SIX MONTHS OR 
LESS SHALL BE TREATED AS AN EMPLOYMENT LOSS UNDER THIS ARTICLE UNLESS:  
 
  1. THE EXTENSION BEYOND SIX MONTHS IS CAUSED BY BUSINESS CIRCUMSTANCES  
(INCLUDING UNFORESEEABLE CHANGES IN PRICE OR COST) NOT REASONABLY FORESEEABLE AT 



 

THE TIME OF THE INITIAL MASS LAYOFF; AND  
 
  2. NOTICE IS GIVEN AT THE TIME IT BECOMES REASONABLY FORESEEABLE THAT THE 
EXTENSION BEYOND SIX MONTHS WILL BE REQUIRED.  
 
  Section 860-E. DETERMINATIONS WITH RESPECT TO EMPLOYMENT LOSS. IN DETERMINING 
WHETHER A PLANT CLOSING OR MASS LAYOFF HAS OCCURRED OR WILL OCCUR, EMPLOYMENT 
LOSSES FOR TWO OR MORE GROUPS OF EMPLOYEES AT A SINGLE SITE OF EMPLOYMENT, EACH OF 
WHICH IS LESS THAN THE MINIMUM NUMBER OF EMPLOYEES SPECIFIED IN SUBDIVISIONS FOUR 
OR SIX OF SECTION EIGHT HUNDRED SIXTY-A OF THIS ARTICLE BUT WHICH IN THE AGGREGATE 
MEET OR EXCEED THAT MINIMUM NUMBER SET FORTH IN SUCH SUBDIVISIONS, AND WHICH OCCUR 
WITHIN ANY NINETY-DAY PERIOD SHALL BE CONSIDERED TO BE A PLANT CLOSING OR MASS 
LAYOFF UNLESS THE EMPLOYER DEMONSTRATES THAT THE EMPLOYMENT LOSSES ARE THE RESULT 
OF SEPARATE AND DISTINCT ACTIONS AND CAUSES AND ARE NOT AN ATTEMPT BY THE EMPLOYER 
TO EVADE THE REQUIREMENTS OF THIS ARTICLE.  
 
  Section 860-F. POWERS OF THE COMMISSIONER. 1. THE COMMISSIONER SHALL PRESCRIBE 
SUCH RULES AS MAY BE NECESSARY TO CARRY OUT THIS ARTICLE. THE RULES SHALL, AT A 
MINIMUM, INCLUDE PROVISIONS THAT ALLOW THE PARTIES ACCESS TO ADMINISTRATIVE 
HEARINGS FOR ANY ACTIONS OF THE DEPARTMENT UNDER THIS ARTICLE.  
 
  2. IN ANY INVESTIGATION OR PROCEEDING UNDER THIS ARTICLE, THE COMMISSIONER HAS, 
IN ADDITION TO ALL OTHER POWERS GRANTED BY LAW, THE AUTHORITY TO EXAMINE ANY 
INFORMATION OF AN EMPLOYER NECESSARY TO DETERMINE WHETHER A VIOLATION OF THIS 
ARTICLE HAS OCCURRED, INCLUDING TO DETERMINE THE VALIDITY OF ANY DEFENSE.  
 
  3. EXCEPT AS PROVIDED IN THIS SECTION, INFORMATION OBTAINED THROUGH 
ADMINISTRATION OF THIS ARTICLE FROM AN EMPLOYER SUBJECT TO THIS ARTICLE AND WHICH 
IS NOT OTHERWISE OBTAINABLE BY THE COMMISSIONER UNDER THIS CHAPTER SHALL: (A) BE 
CONFIDENTIAL; AND (B) NOT BE PUBLISHED OR OPEN TO PUBLIC INSPECTION. PRIOR TO 
PUBLIC DISCLOSURE OF ANY SUCH INFORMATION IN CONNECTION WITH ANY COURT ACTION OR 
PROCEEDING, THE EMPLOYER SHALL BE GIVEN A REASONABLE OPPORTUNITY TO MAKE 
APPLICATION TO PROTECT THE INFORMATION' S CONFIDENTIALITY.  
 
  4. NO DECISION OR ORDER ISSUED PURSUANT TO THIS ARTICLE SHALL BE ADMISSIBLE OR 
USED IN EVIDENCE IN ANY SUBSEQUENT COURT PROCEEDING EXCEPT IN AN ACTION BY THE 
COMMISSIONER OR THE EMPLOYER TO IMPLEMENT, ENFORCE, OR CHALLENGE A DETERMINATION 
MADE BY THE COMMISSIONER PURSUANT TO THIS ARTICLE.  
 
  5. ANY OFFICER OR EMPLOYER OF THE STATE, ANY OFFICER OR EMPLOYEE OF ANY ENTITY 
AUTHORIZED TO OBTAIN INFORMATION PURSUANT TO THIS SECTION, AND ANY AGENT TO THIS 
STATE OR OF SUCH ENTITY WHO, EXCEPT WITH AUTHORITY OF THE COMMISSIONER UNDER THIS 
SECTION, DISCLOSES INFORMATION IS GUILTY OF A MISDEMEANOR.  
 
  6. IF, AFTER AN ADMINISTRATIVE HEARING, THE COMMISSIONER SHALL DETERMINE THAT AN 
EMPLOYER HAS VIOLATED ANY OF THE REQUIREMENTS OF THIS ARTICLE OR ANY RULES OR 
REGULATIONS PROMULGATED HEREUNDER, THE COMMISSIONER SHALL ISSUE AN ORDER WHICH 
SHALL INCLUDE ANY PENALTIES ASSESSED BY THE COMMISSIONER UNDER SECTIONS EIGHT 
HUNDRED SIXTY-G AND EIGHT HUNDRED SIXTY-H OF THIS ARTICLE. UPON THE ENTRY OF SUCH 
ORDER, ANY PARTY AGGRIEVED THEREBY MAY COMMENCE A PROCEEDING FOR THE REVIEW THEREOF 
PURSUANT TO ARTICLE SEVENTY-EIGHT OF THE CIVIL PRACTICE LAW AND RULES WITHIN THIRTY 



 

DAYS FROM THE NOTICE OF THE FILING OF THE SAID ORDER IN THE OFFICE OF THE 
COMMISSIONER.  SUCH PROCEEDING SHALL BE COMMENCED DIRECTLY IN THE APPELLATE 
DIVISION OF THE SUPREME COURT. IF SUCH ORDER IS NOT REVIEWED, OR IS SO REVIEWED AND 
THE FINAL DECISION IS IN FAVOR OF THE COMMISSIONER, THE COMMISSIONER MAY FILE WITH 
THE COUNTY CLERK OF THE COUNTY WHERE THE EMPLOYER RESIDES OR HAS A PLACE OF 
BUSINESS THE ORDER OF THE COMMISSIONER CONTAINING THE AMOUNT FOUND TO BE DUE.  THE 
FILING OF SUCH ORDER SHALL HAVE THE FULL FORCE AND EFFECT OF A JUDGMENT DULY 
DOCKETED IN THE OFFICE OF SUCH CLERK. THE ORDER MAY BE ENFORCED BY AND IN THE NAME 
OF THE COMMISSIONER IN THE SAME MANNER, AND WITH LIKE EFFECT, AS THAT PRESCRIBED BY 
THE CIVIL PRACTICE LAW AND RULES FOR THE ENFORCEMENT OF A MONEY JUDGMENT.  
 
  7. THE COMMISSIONER SHALL DISTRIBUTE ANY BACK PAY AND THE VALUE OF ANY BENEFITS 
RECOVERED TO ANY EMPLOYEES SUBJECT TO THE VIOLATION.  
 
  Section 860-G. VIOLATION; LIABILITY. 1. AN EMPLOYER WHO FAILS TO GIVE NOTICE AS 
REQUIRED BY PARAGRAPH (A) OF SUBDIVISION ONE OF SECTION EIGHT HUNDRED SIXTY-B OF 
THIS ARTICLE BEFORE ORDERING A MASS LAYOFF, RELOCATION, OR EMPLOYMENT LOSS IS 
LIABLE TO EACH EMPLOYEE ENTITLED TO NOTICE WHO LOST HIS OR HER EMPLOYMENT FOR:  
 
  (A) BACK PAY AT THE AVERAGE REGULAR RATE OF COMPENSATION RECEIVED BY THE EMPLOYEE 
DURING THE LAST THREE YEARS OF HIS OR HER EMPLOYMENT, OR THE EMPLOYEE'S FINAL RATE 
OF COMPENSATION, WHICHEVER IS HIGHER.  
 
  (B) THE VALUE OF THE COST OF ANY BENEFITS TO WHICH THE EMPLOYEE WOULD HAVE BEEN 
ENTITLED HAD HIS OR HER EMPLOYMENT NOT BEEN LOST, INCLUDING THE COST OF ANY MEDICAL 
EXPENSES INCURRED BY THE EMPLOYEE THAT WOULD HAVE BEEN COVERED UNDER AN EMPLOYEE 
BENEFIT PLAN.  
 
  2. BACK PAY AND OTHER LIABILITY UNDER THIS SECTION IS CALCULATED FOR THE PERIOD 
OF THE EMPLOYER'S VIOLATION, UP TO A MAXIMUM OF SIXTY DAYS, OR ONE-HALF THE NUMBER 
OF DAYS THAT THE EMPLOYEE WAS EMPLOYED BY THE EMPLOYER, WHICHEVER PERIOD IS 
SMALLER.  
 
  3. PAYMENTS TO AN EMPLOYEE UNDER THIS SECTION BY AN EMPLOYER WHO HAS FAILED TO 
PROVIDE THE ADVANCE NOTICE OF A FACILITY CLOSURE REQUIRED BY THIS ARTICLE OR THE 
FEDERAL WORKER ADJUSTMENT AND RETRAINING NOTIFICATION ACT (29 U.S.C. SEC. 1201 ET 
SEQ.) SHALL NOT BE CONSTRUED AS REMUNERATION UNDER ARTICLE EIGHTEEN OF THIS 
CHAPTER. UNEMPLOYMENT INSURANCE BENEFITS UNDER ARTICLE EIGHTEEN OF THIS CHAPTER MAY 
NOT BE DENIED OR REDUCED BECAUSE OF THE RECEIPT OF PAYMENTS RELATED TO AN 
EMPLOYER'S VIOLATION OF THIS ARTICLE OR THE FEDERAL WORKER ADJUSTMENT AND 
RETRAINING NOTIFICATION ACT.  
 
  4. THE AMOUNT OF AN EMPLOYER'S LIABILITY UNDER SUBDIVISION ONE OF THIS SECTION, 
SHALL BE REDUCED BY THE FOLLOWING:  
 
  (A) ANY WAGES, EXCEPT VACATION MONEYS ACCRUED BEFORE THE PERIOD OF THE EMPLOYER'S 
VIOLATION, PAID BY THE EMPLOYER TO THE EMPLOYEE DURING THE PERIOD OF THE EMPLOYER'S 
VIOLATION.  
 
  (B) ANY VOLUNTARY AND UNCONDITIONAL PAYMENTS MADE BY THE EMPLOYER TO THE EMPLOYEE 
THAT WERE NOT REQUIRED TO SATISFY ANY LEGAL OBLIGATION.  



 

 
  (C) ANY PAYMENTS BY THE EMPLOYER TO A THIRD PARTY OR TRUSTEE, SUCH AS PREMIUMS 
FOR HEALTH BENEFITS OR PAYMENTS TO A DEFINED CONTRIBUTION PENSION PLAN, ON BEHALF 
OF AND ATTRIBUTABLE TO THE EMPLOYEE FOR THE PERIOD OF THE VIOLATION.  
 
  (D) ANY LIABILITY PAID BY THE EMPLOYER UNDER ANY APPLICABLE FEDERAL LAW GOVERNING 
NOTIFICATION OF MASS LAYOFFS, PLANT CLOSINGS, OR RELOCATIONS.  
 
  (E) IN AN ADMINISTRATIVE PROCEEDING BY THE COMMISSIONER, ANY LIABILITY PAID BY 
THE EMPLOYER PRIOR TO THE COMMISSIONER'S DETERMINATION AS THE RESULT OF A PRIVATE 
ACTION BROUGHT UNDER THIS ARTICLE.  
 
  (F) IN A PRIVATE ACTION BROUGHT UNDER THIS ARTICLE, ANY LIABILITY PAID BY THE 
EMPLOYER IN AN ADMINISTRATIVE PROCEEDING BY THE COMMISSIONER PRIOR TO THE 
ADJUDICATION OF SUCH PRIVATE ACTION.  
 
  5. ANY LIABILITY INCURRED BY AN EMPLOYER UNDER SUBDIVISION ONE OF THIS SECTION 
WITH RESPECT TO A DEFINED BENEFIT PENSION PLAN MAY BE REDUCED BY CREDITING THE 
EMPLOYEE WITH SERVICE FOR ALL PURPOSES UNDER SUCH A PLAN FOR THE PERIOD OF THE 
VIOLATION.  
 
  6. IF AN EMPLOYER PROVES TO THE SATISFACTION OF THE COMMISSIONER THAT THE ACT OR 
OMISSION THAT VIOLATED THIS ARTICLE WAS IN GOOD FAITH AND THAT THE EMPLOYER HAD 
REASONABLE GROUNDS FOR BELIEVING THAT THE ACT OR OMISSION WAS NOT A VIOLATION OF 
THIS ARTICLE, THE COMMISSIONER MAY, IN HIS OR HER DISCRETION, REDUCE THE AMOUNT OF 
LIABILITY PROVIDED FOR IN THIS SECTION. IN DETERMINING THE AMOUNT OF SUCH 
REDUCTION, THE COMMISSIONER SHALL CONSIDER (A) THE SIZE OF THE EMPLOYER; (B) THE 
HARDSHIPS IMPOSED ON EMPLOYEES BY THE VIOLATION; (C) ANY EFFORTS BY THE EMPLOYER TO 
MITIGATE THE VIOLATION; AND (D) THE GROUNDS FOR THE EMPLOYER'S BELIEF.  
 
  7. AN AGGRIEVED EMPLOYEE, LOCAL GOVERNMENT, OR AN EMPLOYEE REPRESENTATIVE SEEKING 
TO ESTABLISH LIABILITY AGAINST AN EMPLOYER MAY BRING A CIVIL ACTION ON BEHALF OF 
THE PERSON, OTHER PERSONS SIMILARLY SITUATED, OR BOTH, IN ANY COURT OF COMPETENT 
JURISDICTION, WITHIN THE TIME PERIOD PROVIDED BY SECTION TWO HUNDRED THIRTEEN OF 
THE CIVIL PRACTICE LAW AND RULES. THE COURT MAY AWARD REASONABLE ATTORNEYS' FEES AS 
PART OF COSTS TO ANY PLAINTIFF WHO PREVAILS IN A CIVIL ACTION BROUGHT UNDER THIS 
ARTICLE. IF THE COURT DETERMINES THAT AN EMPLOYER CONDUCTED A REASONABLE 
INVESTIGATION IN GOOD FAITH, AND HAD REASONABLE GROUNDS TO BELIEVE THAT ITS CONDUCT 
WAS NOT A VIOLATION OF THIS ARTICLE, THE COURT MAY REDUCE THE AMOUNT OF ANY PENALTY 
IT WOULD OTHERWISE IMPOSE AGAINST THE EMPLOYER UNDER THIS ARTICLE.  
 
  8. NEITHER THE COMMISSIONER NOR ANY COURT SHALL HAVE THE AUTHORITY TO ENJOIN A 
PLANT CLOSING, RELOCATION, OR MASS LAYOFF UNDER THIS ARTICLE.  
 
  Section 860-H. CIVIL PENALTY. 1. AN EMPLOYER WHO FAILS TO GIVE NOTICE AS REQUIRED 
BY PARAGRAPH (B) OF SUBDIVISION ONE OF SECTION EIGHT HUNDRED SIXTY-B OF THIS 
ARTICLE IS SUBJECT TO A CIVIL PENALTY OF NOT MORE THAN FIVE HUNDRED DOLLARS FOR 
EACH DAY OF THE EMPLOYER'S VIOLATION. THE EMPLOYER IS NOT SUBJECT TO A CIVIL 
PENALTY UNDER THIS SECTION IF THE EMPLOYER PAYS TO ALL APPLICABLE EMPLOYEES THE 
AMOUNTS FOR WHICH THE EMPLOYER IS LIABLE UNDER SECTION EIGHT HUNDRED SIXTY-G WITHIN 
THREE WEEKS FROM THE DATE THE EMPLOYER ORDERS THE MASS LAYOFF, RELOCATION, OR 



 

EMPLOYMENT LOSS.  
 
  2. THE TOTAL AMOUNT OF PENALTIES FOR WHICH AN EMPLOYER MAY BE LIABLE UNDER THIS 
SECTION SHALL NOT EXCEED THE MAXIMUM AMOUNT OF PENALTIES FOR WHICH THE EMPLOYER MAY 
BE LIABLE UNDER FEDERAL LAW FOR THE SAME VIOLATION.  
 
  3. ANY PENALTY AMOUNT PAID BY THE EMPLOYER UNDER FEDERAL LAW SHALL BE CONSIDERED 
A PAYMENT MADE UNDER THIS ARTICLE.  
 
  4. IF AN EMPLOYER PROVES TO THE SATISFACTION OF THE COMMISSIONER THAT THE ACT OR 
OMISSION THAT VIOLATED THIS ARTICLE WAS IN GOOD FAITH AND THAT THE EMPLOYER HAD 
REASONABLE GROUNDS FOR BELIEVING THAT THE ACT OR OMISSION WAS NOT A VIOLATION OF 
THIS ARTICLE, THE COMMISSIONER MAY IN HIS OR HER DISCRETION REDUCE THE AMOUNT OF 
THE PENALTY PROVIDED FOR IN THIS SECTION. IN DETERMINING THE AMOUNT OF SUCH 
REDUCTION, THE COMMISSIONER SHALL CONSIDER (A) OF THE SIZE OF THE EMPLOYER; (B) THE 
HARDSHIPS IMPOSED ON EMPLOYEES BY THE VIOLATIONS; (C) ANY EFFORTS BY THE EMPLOYER 
TO MITIGATE THE VIOLATION; AND (D) THE GROUNDS FOR THE EMPLOYER'S BELIEF.  
 
  Section 860-I. OTHER RIGHTS. THE RIGHTS AND REMEDIES PROVIDED TO EMPLOYEES BY 
THIS ARTICLE ARE IN ADDITION TO, AND NOT IN LIEU OF, ANY OTHER CONTRACTUAL OR 
STATUTORY RIGHTS AND REMEDIES OF THE EMPLOYEES, AND ARE NOT INTENDED TO ALTER OR 
AFFECT SUCH RIGHTS AND REMEDIES, EXCEPT THAT THE PERIOD OF NOTIFICATION REQUIRED BY 
THIS ARTICLE SHALL RUN CONCURRENTLY WITH ANY PERIOD OF NOTIFICATION REQUIRED BY 
CONTRACT OR BY ANY OTHER STATUTE.  
 
    Section 3. This act shall take effect on the one hundred eightieth day after it 
shall have become a law. 
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